.^. 


i^. 


^. 


\V 


.^ 


SF 


IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


1.0 


LL 


W  Itt   122 
£   |£o    12.0 


IL25  ■  1.4 


■  1.8 

lnl9H 


FhotograiJiic 

Sdences 

Carporation 


33  WIST  MAM  STIHT 

WltSTIR,N.Y.  I4SM 

(716)t72-4S03 


>.** 


* 


\ 


CIHM/ICMH 


Series. 


CIHM/ICMH 
Collection  de 
microfiches. 


Canadian  Inatituta.for  Historical  IMicroraprOductiont  /  institut  Canadian  da  microraproductions  hiatoriquaa 


Technical  and  Bibliographic  Notes/Notes  tachniquas  at  bibiiographiquaa 


Tha  Instituta  haa  attamptad  to  obtain  tha  baat 
original  copy  avaiiabia  for  filming.  Faaturaa  of  this 
copy  which  may  ba  bibliographically  uniqua, 
which  may  altar  any  of  tha  imagas  in  tha 
raproduction.  or  which  may  significantly  changa 
tha  uaual  mathod  of  filming,  ara  chackad  balow. 


□    Coloured  covers/ 
Couvartura  da  coulaur 


I     I   Covers  damaged/ 


D 


n 


D 
D 


D 


D 


Couverture  endommagte 


Covers  restored  and/or  laminated/ 
Couverture  restaur^  at/ou  pellicuMe 


I      I    Cover  title  missing/ 


Le  titre  de  couverture  manque 


n~1   Coloured  maps/ 


Cartas  gtographiquas  en  couleur 


Coloured  ink  (i.e.  other  than  blue  or  black)/ 
Encra  da  coulaur  (i.e.  autre  que  bleue  ou  noire) 


I     I   Coloured  plates  and/or  illustrations/ 


Planchaa  at/ou  illuatrations  en  couleur 


Bound  with  other  material/ 
RaliA  avac  d'autres  documents 


Tight  binding  may  causa  shadows  or  distortion 
along  interior  margin/ 

La  re  liure  serrie  peut  causer  de  I'ombre  ou  de  la 
distortion  le  long  de  la  marge  intirieure 

Blank  leaves  added  during  restoration  may 
appear  within  the  text.  Whenever  possible,  these 
have  been  omitted  from  filming/ 
II  se  peut  que  certaines  pages  blanches  ajoutAas 
lors  d'une  restauration  apparaissant  dans  la  taxte. 
mais.  lorsqua  cela  Atait  possible,  ces  pages  n'ont 
pas  itA  filmAas. 

Additional  comments:/ 
Commentaires  suppiimantairas: 


Tha 
toti 


L'institut  a  microfilm*  la  mailleur  exemplaire 
qu'il  lui  a  M  possible  de  se  procurer.  Les  details 
da  cet  exemplaire  qui  sont  peut-Atre  uniques  du 
point  de  vue  bibliographique,  qui  peuvent  modifier 
una  image  reproduite,  ou  qui  peuvent  exiger  une 
modification  dans  la  mAthoda  normale  de  filmage 
sont  indiquto  ci-dessous. 


I      I   Coloured  pages/ 


D 


Pagea  da  couleur 

Pages  damaged/ 
Pages  endommagtes 

Pages  restored  and/oi 

Pages  restaur^as  et/ou  peliiculAes 

Pages  discoloured,  stained  or  foxei 
Pages  dicolortes.  tachaties  ou  piqu6es 


I — I   Pages  damaged/ 

I      I    Pages  restored  and/or  laminated/ 

r~^    Pages  discoloured,  stained  or  foxed/ 


Tha 
pos( 
ofti 
film 


Orifl 

bagi 

tha 

slon 

oth( 

first 

sion 

orii 


□   Pages  detached/ 
Pages  ditachies 


Showthrough/ 
Transparence 


I      I   Quality  of  print  varies/ 


Quality  inigaia  de  I'impression 

Includes  supplementary  material/ 
Comprand  du  materiel  supplimantaire 

Only  edition  available/ 
Seule  Edition  disponible 


Tha 
shal 
TiNI 
whi( 

IMai 
diff« 
antii 
bagI 
righ 
raqu 
mat 


Pages  wholly  or  partially  obscured  by  errata 
slips,  tissues,  etc..  have  been  refilmed  to 
ensure  the  best  possible  image/ 
Les  pages  totalament  ou  partiellement 
obscurcies  par  un  fauillet  d'errata.  une  pelure. 
etc.,  ont  M  filmies  d  nouveau  de  fapon  A 
obtenir  la  mailleure  image  possible. 


This  item  Is  filmed  at  tha  reduction  ratio  checked  below/ 

Ce  document  est  film*  au  taux  de  rMuction  indiqu*  ci-dessous. 


10X 

14X 

18X 

22X 

26X 

30X 

v/ 

12X 


16X 


20X 


24X 


28X 


32X 


Th*  copy  filmod  h«r«  hm  lM«n  r«produc«d  thank* 
to  tho  gonorotlty  of: 

Douglas  Library 
Quean't  Univarsity 


L'axamplaira  filmA  f ut  raproduh  grica  i  la 
giniroalt*  da: 

Douglas  Library 
Quaan's  Univarsity 


Tha  Imagaa  appaaring  hara  ara  tha  bast  quality 
poaalbia  conaldaring  tha  condition  and  laglbllity 
of  tha  original  copy  and  in  kaaping  with  tha 
filming  contract  spaclficationa. 


Original  coplaa  in  printad  papar  covara  ara  filmad 
baglnning  with  tha  front  covar  and  anding  on 
tha  last  paga  with  a  printad  or  illuatratad  impras- 
sion,  or  tha  back  covar  whan  approprlata.  All 
othar  original  eopias  ara  filmad  baglnning  on  tha 
first  paga  with  a  printad  or  Illuatratad  impraa- 
slon,  and  anding  on  tha  last  paga  with  a  printad 
or  illuatratad  impraaaion. 


Tha  last  racordad  frama  on  aach  microficha 
shall  contain  tha  symbol  — »•  (moaning  "CON- 
TINUED"), or  tha  symbol  V  (maaning  "END"), 
whichavar  appilas. 


Las  imagaa  suhrantas  ont  At*  raprodultas  avac  la 
plus  grand  soln,  compta  tanu  da  la  condition  at 
da  la  nattat*  da  l'axamplaira  film*,  at  an 
conformity  avac  las  conditions  du  contrat  da 
fllmaga. 

Laa  axamplairaa  orlglnaux  dont  la  couvartura  an 
paplar  aat  ImprlmAa  sont  filmte  an  commanpant 
par  la  pramlar  plat  at  an  tarminant  soit  par  la 
darniira  paga  qui  comporta  una  amprainta 
d'impraaalon  ou  d'llluatration,  soit  par  la  sacond 
plat,  salon  la  caa.  Toua  laa  autras  axamplairas 
orlglnaux  aont  fllmis  an  commandant  par  la 
pramlAra  paga  qui  comporta  una  amprainta 
d'Imprasaion  ou  d'illustratlon  at  an  tarminant  par 
la  darnlAra  paga  qui  comporta  una  taila 
amprainta. 

Un  das  symbolas  suivanta  apparattra  rur  la 
darnlAra  Imaga  da  chaqua  microficha,  salon  la 
cas:  la  symbols  -*>  signifia  "A  SUIVRE",  la 
symbols  ▼  signifia  "FIN". 


IMaps,  platas,  charta,  ate,  may  ba  filmad  at 
diffarant  raduction  ratios.  Thosa  too  larga  to  ba 
antiraly  Included  In  ona  axpoaura  ara  filmad 
baglnning  in  tha  uppar  iaft  hand  corner,  laft  to 
right  and  top  to  bottom,  aa  many  framas  aa 
raquirad.  Tha  following  diagrams  illuatrata  tha 
mathod: 


Las  cartas,  pianchas,  tableaux,  ate,  pauvant  Atra 
flimte  A  das  taux  da  rAduction  diff Arants. 
Lorsqua  la  document  est  trop  grand  pour  Atra 
raproduit  en  un  seui  cllchA,  il  est  filmA  A  partir 
da  i'angia  aupAriaur  gauche,  de  gauche  A  droite, 
et  de  haut  en  baa,  an  prenant  la  nombre 
d'imagea  nAcassaire.  Las  diagrammes  suivanta 
lllustrant  la  mAthoda. 


1  2  3 


1 

2 

3 

4 

5 

6 

/■/-- 


l\ 


■S 


\ 

0 


^h 


,11  .  • 

THE  FIRST  MEDICAL  CASE  IN  THE  PROVINCE 


Before  Upper  Canada  became  a  separate  province,  and 
in  1788,  Lord  Dorchester  divided  the  country  afterwards  to 
be  Upper  Canada  into  four  Districts,  Luneburgh,  Mecklen- 
burgh,  Nassau  and  Hesse,  the  chief  part  of  whose  inhabi- 
tants were  in  the  settlements  at  and  near  Cornwall,  Kingston, 
Niagara  and  Detroit  respectively ; — Toronto  was  then  a  trad- 
ing post  of  no  consequence. 

In  each  District  was  instituted  a  Court  of  civil  jurisdic- 
tion called  the  Court  of  Common  Pleas:  over  each  Court 
presided  three  judges,  all  laymen,  but  the  Detroit  people 
objected  to  laymen  in  their  Court,  and  in  1789  William 
Dummer  Powell,  a  lawyer  in  Montreal  of  Boston  birth,  m-^s 
made  first  (and  only)  judge  of  that  Court. 

In  the  other  Districts,  however,  the  original  scheme  pre- 
vailed: in  Mecklenburgh  the  judges  were  Richard  Cart- 
wright,  Neil  McLean  and  James  Clark. 

Before  that  Court  in  the  summer  of  1790  came  the  first 
medical  case  ever  tried  within  the  territory  afterwards 
Upper  Canada,  and  now  Ontario. 

Macauley  and  Markland  sued  Jarafes  Connor,  a  surgeon 
(he  is  found  in  the  United  Empire  list  as  "  Surgeon,  Hospi- 
tal Mate")  for  £43  "  18s.  currency  ($175.60)  balance  of  ac- 
count. On  March  31st,  1790,  the  Court  sat,  all  three  judges 
being  present — the  Sheriff  returned  the  summons  duly 
served — the  plaintiffs  filed  a  declaration.  Dr.  Connor  ap- 
peared and  stated  "that  the  accounts  rendered  him  by  the 
plaintiffs  were  very  inaccurate  and  many  charges  made 
against  him  which  he  could  not  agree  to  settle  in  the  state 
it  was  rendered  him.  and  that  the  overcharges  amounted  to 
£1  "  11  "  G  "  ($6.30).  Besides  he  claimed  to  have  an  account 
against  Robert  Macauley  one  of  the  plaintiffs  for  "medi- 
cines and  attendance  amounting  to  the  sum  of  £30"  ($200). 
He  admitted  in  answer  to  a  question  from  the  Bench  that 
the  firm  were  not  liable  for  a  private  ddbt  of  Macauley  and 
that  in  any  case  Mlacauley  had  a  private  account  against 
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him  not  included  in  the  amount  sued  for.  The  Court  de- 
termined that  they  must  take  time  to  consider  the  merits 
of  the  case  and  order  the  parties  to  appear  on  the  first  day 
of  July. 

The  plaintiffs  did  so,  but  the  defendant  did  not,  and  ac- 
cording to  the  practice  of  the  Court  a  default  was  entered 
against  him ;  on  the  3rd  however  he  appeared  in  person  and 
had  the  default  removed,  and  an  order  made  for  trial  on  the 
following  Monday,  July  5th. 

On  that  day,  Robert  Macauley  produced  his  private  ac- 
count for  a  box  of  medicine  against  the  defendant  £60 
($240),  and  this  account  was  by  order  of  the  Court  added 
to  the  amount  demanded  by  the  declaration.  The  defendant 
said  the  "  said  chest  of  medicines  was  not  really  worth  sixty 
shillings,"  but  admitted  getting  it — he  produced  his  account 
against  Macauley  for  "  medicines  and  attendances  in  Cureing 
a  broken  Leg,  amounting  to  £50."  Macauley  declared  that 
"the  Charge  is  exoi<bitant  for  the  Miedicine  and  Attendance 
that  have  been  given." 

Connor  "  alledges  that  his  charge  is  not  extravagant  nor 
without  a  precedent  and  that  the  Cure  he  performed  was 
of  a  dangerous  Nature  and  that  he  is  Justly  entitled  to  the 
Amount  he  demands  for  the  said  Cure." 

He  called  a  witness,  Mr.  Joseph  Forsyth,  who  swore  that 
he  had  "  heard  it  publickly  reported  in  Montreal  that  Mr. 
Murray  had  paid  Dr.  Bleak  Fifty  pounds  for  Cureing  a 
Broken  Leg,  which  was  allowed  by  the  Court  in  that  Dis- 
trict" whereupon  the  Court  did  "not  consider  themselves 
Competent  to  Judge  of  the  Nature  of  the  defendants  charge 
without  Consulting  the  oppinion  of  professional  men  upon 
the  Subject  and  do  therefore  call  upon  Jas.  Latham  and 
Jas's  Gill,  Surgeons,  for  their  oppinion." 

Dr.  Latham  said  that  "  charges  Generally  depend  on  the 
Circumstances  of  the  patient  and  that  he  had  known  from 
Two  pounds  to  One  Hundred  Guineas  paid  for  cures  of  this 
kind  " ;  and  that  "  considering  all  the  circumstances  in  this 
Case  "he  would  think  himself  very  Honorably  paid  by 
Thirty  Guineas"  and  would  think  himself  entitled  to  charge 
that  amount. 

Dr.  Gill  had  only  attended  Soldiers,  but  Professional  men 
in  the  Province  charged  from  Ten  to  Seventy  Pounds  accord- 
ing to  Circumstances,  he  would  charge  at  least  Ten  Pounds 
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for  each  Fracture  for  reducing  it  alone  and  for  Medicine 
extra. 

The  Court  took  the  case  under  consideration  and  on  the 
following  Thursday,  July  6th,  1790,  they  gave  judgment 
against  the  defendant  for  £13  "  6  "  6  currency  (=$53.30) 
and  costs.    It  is  invpossible  to  say  how  this  sum  was  arrived 

at — perhaps  the  original  bill  for , £43  "  18  "  0 

was  reduced  by  the  amount  claimed  as  reduc- 
tion by  defendant £1  "  11  "  6 

to £42  "6  "6 

and  the  defendant  was  allowed  on  the  balance  of 
his  claim  for  Medical  Service  over  the  value  of 
the  Chest  of  Medicine,  "not  worth  60  shill."    £29  "  0  "  0 

leaving  net   balance £13  "  6  "  6 

but  this  is  a  mere  guess. 

There  are  several  matters  of  interest  in  this  case  which 
may  be  noted. 

The  personnel  of  the  Court — three  judges,  not  one,  and 
these  all  laymen,  not  lawyers.  Richard  Cartwright  came 
from  New  York  State  a  United  Empire  Loyalist  and  be- 
came a  merchant  with  a  large  business  and  trade  connec- 
tion ;  he  was  afterwards  one  of  the  memliers  of  the  first  Legis- 
lative Council  of  Fpper  Canada,  being  appointed  July  16th, 
1792,  and  was  one  of  the  two  Legislative  Councillors  whom 
Simcoe  charged  (most  unjustly)  with  "Republican  sentiments. 
He  was  the  grandfather  of  Sir  Richard  Cartwright,  James 
S.  Cartwright,  K.C.,  formerly  Master  in  Chambers,  both  now 
deceased,  and  of  John  R.  Cartwright,  K.C.,  our  efficient 
Deputy  Attorney- General.  . 

The  other  two  judges  were  well-known  residents  and 
magistrates. 

The  practice  was  regulated  by  the  Ordinance  passed  at 
Quebec  of  April  21st,  1785,  25  George  III.,  cap.  2,  as  modified 
by  the  Ordinance  of  May  7th,  1789,  29  George  III.,  cap.  3. 
Where,  as  in  this  case,  the  claim  was  for  more  than  £10  ster- 
ling, the  plaintiff  drew  up  a  declaration  setting  up  his  causes 
of  complaint  and  presented  it  to  a  judge.  The  judge  made 
an  order  which  was  presented  to  the  Clerk  of  the  Court  who 
issued  a  Writ  of  Summons  commanding  the  defendant  tf» 
appear  upon  a  day  named.    A  copy  of  the  Writ  and  of  the 
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Summons  was  serwtl  by  the  Sheriff,  and  tlie  defendant  ap- 
pearing, the  matter  was  tried.  Either  party  might  appear 
in  person,  or  by  attorney,  or  by  written  and  formal  Power  of 
Attorney  have  some  other  layman  appear  and  not  for  him. 

By  tho  Ordinance  of  1789,  sec.  11,  in  cases  in  the  new 
Districts  any  evidence  in  cases  where  the  title  to  the  free- 
hold was  not  in  question  was  allowable  which  satisfied  either 
"  the  ancient  or  present  Laws  of  this  Province,"  {i.e.,  the 
French  Canadian  Law)  or  "the  Laws  of  England." 

Either  party  might  call  for  a  jury:  but  unless  a  jury 
were  demanded,  the  case  was  tried  by  the  judges. 

In  allowing  the  set  off  or  counterclaim  to  be  set  up.  the 
Court  went  far  beyond  the  limits  at  that  time  observed  in 
English  Courts:  the  evidence  as  to  the  amount  allowed  a 
surgeon  in  the  Court  at  Montreal  would  not  now  be  allowed 
in  any  British  Court,  being  the  grossest  hearsay. 

And  in  conclusion  notwithstanding  the  increase  in  pro- 
fessional fees  and  the  high  price  of  living,  many  a  medical 
man  even  now  would  consider  £50  or  £200  a  pretty  good  fee 
for  setting  a  broken  leg — much  more  100  guineas. 


William  Eenwick  Riddell. 


